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Trademark Trial and Appeal Board

In re Anita Dr. Hel big GrbH
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Mark P. Stone, Esq. for Anita Dr. Hel big GrbH.

Dani el F. Capshaw, Trademark Exam ning Attorney, Law
Office 109 (Leslie Bishop, Managi ng Attorney).

Before Walters, Chapman and Hol t zman, Adm nistrative
Trademar k Judges.

Opi nion by Walters, Adm nistrative Trademark Judge:

Anita Dr. Helbig GrbH has filed an application to

n 1l

register the stylized mark “Amadea”” on the Princi pal

Y'In response to a query by the Examining Attorney, applicant stated
that its mark, appearing in the drawing in upper and | ower case letters
in a type font very simlar to what is shown above, is a stylized mark
(applicant response of Septenber 27, 2001). However, the USPTO records
have not been changed to show that the application contains a specia
formdrawi ng rather than a typed drawi ng (See Trademark Rule 2.52(a)).
If applicant ultimately prevails in this appeal, the Exani ning Attorney
is directed to ensure that the USPTO records are corrected before this
mar kK publ i shes for opposition.
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Regi ster for “wonen’s clothing, nanely, bras, panties and
corselets,” in International Class 25.°7

The Tradenmark Exam ning Attorney has issued a final
refusal to register under Section 2(d) of the Trademark
Act, 15 U. S.C. 81052(d), on the ground that applicant’s
mark so resenbles the mark AMADEO, previously registered
for “ladies, men’s and children’s shoes,”?® that, if used
on or in connection with applicant’s goods, it would be
likely to cause confusion or m stake or to deceive.

Appl i cant has appeal ed. Both applicant and the
Exam ni ng Attorney have filed briefs, but an oral hearing
was not requested. We affirmthe refusal to register.

Qur determ nati on under Section 2(d) is based on an
analysis of all of the probative facts in evidence that
are relevant to the factors bearing on the likelihood of
confusion issue. See Inre E. |I. du Pont de Nenours and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In

consi dering the evidence of record on these factors, we

keep in mnd that “[t] he fundanental inquiry nmandated by

2 Serial No. 76/148,491, filed Cctober 16, 2000, based on German

Regi stration No. 300 33 647.0 under Section 44(e), 15 U. S.C. 81126(e),
with a claimof priority under Section 44(d), 15 U. S.C. 81126(d), based
on the underlying German application filed April 28, 2000.

3 Registration No. 809,581 issued June 6, 1966, to M am Shoe Factory,
Inc., in International Class 25. [Renewed for a period of twenty years
fromJune 7, 1986.]
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Section 2(d) goes to the cumul ative effect of differences
in the essential characteristics of the goods and

differences in the marks.” Federated Foods, Inc. v. Fort
Howard Paper Co., 544 F.2d 1098, 192 USPQ 24, 29 (CCPA
1976); and In re Azteca Restaurant Enterprises, Inc., 50

USPQ2d 1209 (TTAB 1999) and the cases cited therein.

The Exam ning Attorney contends that the marks are
“nearly identical” because “the marks share all lettering
but for a final vowel, [thus] creat[ing] a strong
simlarity in sound”; and that the stylization of
applicant’s mark is mnimal and does not serve to
di stinguish the marks. Regarding the goods, the
Exam ni ng Attorney contends that the goods are rel ated,
citing several cases in which a likelihood of confusion
was found for identical marks for various itens of
clothing*, and that the evidence of excerpts of articles
retrieved fromthe LEXI S/ NEXI S dat abase includes nmany
references to | adies’ shoes and | adi es undergarnents
originating fromthe sane retailer,” thus, establishing

t hat the channels of trade for these products are the

* The nost relevant case cited is Canbridge Rubber Co. v. Cluett,
Peabody & Co., Inc., 286 F.2d 623, 128 USPQ 549 (CCPA 1961) (“W NTER
CARNI VAL” for wonen's boots as well as nen’s and boys’ underwear).

> There is no indication in these articles that the respective goods,
while sold in the sane stores, are nmarketed under the sane trademarks.
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sane. While these excerpts do not indicate whether these
types of products are marketed under the same mark, the
Exam ni ng Attorney al so submtted copies of third-party
regi strations wherein the sanme mark is registered for
numerous clothing itens, including shoes and underwear.

Appl i cant contends that the marks are not identical
and, given the differences in the goods, the nmarks are
sufficiently different to avoid |likelihood of confusion;
and that the different vowels at the ends of the two
mar ks create different comercial inpressions. Applicant
cites nunerous cases involving various clothing itens and
shoes wherein no likelihood of confusion was found.®
Applicant contends, further, that, while shoes and
underwear may be sold in the sanme | arge depart nent
stores, such items will be sold in different departnents
or sections; that the purchase of wonmen’ s undergarnents
is of a personal or intimte nature and, therefore, the
purchasers are discrimnating and careful.

We turn, first, to a determ nation of whether
applicant’s mark and the regi stered mark, when viewed in
their entireties, are simlar in terns of appearance,

sound, connotation and comrerci al inpression. The test

5 The nost relevant case is In re British Bulldog, Ltd., 224 USPQ 854
(TTAB 1984) (no likelihood of confusion for PLAYERS for shoes as well as
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is not whether the marks can be distingui shed when

subj ected to a side-by-side conparison, but rather

whet her the marks are sufficiently simlar in terns of
their overall comercial inpressions that confusion as to
t he source of the goods or services offered under the
respective marks is likely to result. The focus is on
the recoll ection of the average purchaser, who normally
retains a general rather than a specific inpression of
trademarks. See Sealed Air Corp. v. Scott Paper Co., 190
USPQ 106 (TTAB 1975).

We agree with applicant that the marks are not
identical, but it is clear that the only difference
between the two marks is the final letter of each, which,
in both marks is a vowel and, if pronounced softly, would
sound very simlar. There is no evidence indicating that
either mark is other than arbitrary in connotation. The
mar ks are sufficiently simlar in overall comrerci al
i npression that, if viewed in time or place apart from
one another and in connection with simlar or related
goods, confusion as to source is likely.

Turning to consider the goods involved in this case,
we note that the question of |ikelihood of confusion nust

be determ ned based on an anal ysis of the goods or

men’ s underwear because PLAYERS has different connotation with respect
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services recited in applicant’s application vis-a-vis the
goods or services recited in the registration, rather

t han what the evidence shows the goods or services
actually are. Canadian Inperial Bank v. Wells Fargo
Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed. Cir.

1987). See al so, Octocom Systens, Inc. v. Houston
Conmput er Services, Inc., 918 F.2d 937, 16 USPQ2d 1783
(Fed. Cir. 1992); and The Chicago Corp. v. North Anerican
Chi cago Corp., 20 USP@Q2d 1715 (TTAB 1991). Further, it
is a general rule that goods or services need not be
identical or even conpetitive in order to support a
finding of likelihood of confusion. Rather, it is enough
t hat goods or services are related in some manner or that
sone circumstances surrounding their marketing are such
that they would be likely to be seen by the sanme persons
under circunstances which could give rise, because of the
mar ks used therewith, to a m staken belief that they
originate fromor are in some way associated with the
same producer or that there is an association between the

producers of each parties’ goods or services. 1In re
Melville Corp., 18 USPQ2d 1386 (TTAB 1991), and cases

cited therein.

to the different goods).
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Bot h applicant and the Exam ning Attorney have cited
numer ous cases finding both |ikelihood of confusion or no
i kel i hood of confusion for simlar marks for various
cl othing and footwear products. This denonstrates the
wel | established principles that each case nust be
decided on its own specific set of facts and that there
is no per se rule for likelihood of confusion with
respect to clothing and footwear itens.

The third-party registrations of record indicate
t hat numerous parties have registered the same mark for
wi de varieties of clothing, including footwear and
under gar nents. ’

The excerpted articles support the fact that
retailers, whether stores, catalog sales, or Internet
sales sites, often sell a wide variety of all types of
clothing items. The majority of the excerpted articles
refer to single entities, largely retail establishnents,
selling various types of clothing, including
undergarments and footwear. The following are two

exanpl es:

" For exanple, the followi ng registrations are anong 14 registrations in
this record for various itenms of clothing including “shoes” and
“underwear”: Reg. No. 2,475,698 for DU BLUE, Reg. No. 2,504,070 for
MELANG, Reg. No. 2,498, 301 for DARASJA JEAN COLLECTI ON; and Reg. No.
2,520, 105 for OCEAN TRAVELERS.
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In an effort to sell nore athletic shoes and jog
bras in an increasingly conpetitive marketpl ace,
t he maker of Air Jordans [Nike] said it would
soon barrage the market wi th high- and noderate-
priced items for sports-m nded wonen. [Daily
News (New Yor k) August 23, 2000.]

Ber kshi re Hat haway I nc. owns subsidiaries that
sell jewelry, boots and shoes. Now, add to that
i st underwear. ...Berkshire ...announced | ate
Thursday its agreenment to purchase the apparel

operations of troubled Fruit of the Loom for

$835 million in cash. [Omaha Worl d-Herald

Conpany Novenber 2, 2001.]

Neither article is explicit as to what trademarks are
used on the various items. However, we infer fromthe
first excerpt that the NIKE mark will be used on both
athletic shoes and sports bras; and we equally infer from
t he second excerpt that Berkshire Hathaway, through
various subsidiaries, will be selling jewelry, boots,
shoes and apparel. Thus, we find this evidence, along
with the third-party registrations, sufficient to
establish a clear connection between the specific goods
involved in this case.

Therefore, we conclude that in view of the
substantial simlarity in the comrercial inpressions of
applicant’s mark, “Amadea,” and registrant’s mark,
AMADEO, their contenporaneous use on the rel ated goods

involved in this case is likely to cause confusion as to

t he source or sponsorship of such goods.
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Finally, it is well established that one who adopts
a mrk simlar to the mark of another for the sane or
closely related goods or services does so at his own
peril, and any doubt as to |ikelihood of confusion nust
be resol ved agai nst the newconer and in favor of the
prior user or registrant. See J & J Snack Foods Corp. V.
McDonal d’s Corp., 932 F.2d 1460, 18 USPQ2d 1889 (Fed.
Cir. 1991); In re Hyper Shoppes (Ohio), Inc., 837 F.2d
463, 6 USPQ2d 1025 (Fed Cir. 1988); and WR G ace & Co.
v. Herbert J. Meyer Industries, Inc., 190 USPQ 308 (TTAB
1976) .

Deci sion: The refusal under Section 2(d) of the Act

is affirnmed.



